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Peny6auka Cp6uja

MHII/BEILE BPOJ 3 KBEC H ETHYKH KOJEKCH:
KAKO H3TJIEJA HAEAJIHH CYIHJA?

Ancmpakm: Y o8om 41aHKY, Qymop aHaAu3upa emuyke cmaHoapde u
y/n102y emu4Kux kodekcay cydujckoj npogecuju, ca NocebHUM 0C8PMOM
Ha Muw.berse 6poj 3 KoncyamamusHoe eeha egponckux cyduja (KBEC).
Emuuku kodekcu cyce Kao 0CHO8A 34 pe2yaucare NoHawarea cyouja,
aau He npedcmassbajy ceeobyxeamua npasu/a eeh cmepHuye 3a
emuyko nocmynarbe. Pad Haz/awasa 8axcHOCM camopezyaucarsa
cyduja u pazaukosarse uzmehy emuykux u JUCYUNAUHCKUX Npasua.
AHausupajy ce K/eyvHU emuyvKu nNPUHYUNU Kao Wmo cy He3agucHocm,
HenpucmpacHocm, uHmezpumem u KOMNemeHmHocm, koju cy od
CYWMUHCKO2 3HA4aja 3a 04y8arbe No8epersa jagHocmu y npasocyoHu
cucmenm. [locebaH akyeHam je cmassoeH Ha y/a02y cyduja y dpywmey
u 3Ha4aj cmasHe edykayuje Kako 6u ce ocuz2ypa/ia nNpuMeHa Hajeuiux
emuukux cmaHdapda. Pad ucmpadicyje npenopyke Muwsverba 6poj
3 KBEC, koje cy ycmepeHe Ha jayaree cydujcke emuke Kpo3 ygoherse
KodeKkca u MexaHu3ama 3a Had3op u cnpogoherse emu4kux NnpuHyuUna
Ha e8pONCKOM HUBOY, aau ce u ocephe Ha Heke esleMeHme Koju HUcCy
esleMeHmu cydujcke emuke y yicem CMUCAY, NONYyM 0meopeHOCmuU yMd.
Hoean ,,udeasiHoz cyduje” Kao ee4uma medxcray Hacmojarby 06as./barsa
cydujcke pyHKYuje Ha Haj6o/bU HAYUH je makohe aHaAU3UPaH.

KmyuHe peuu: Hdeasnnu cyduja, cydujcka emuka, emuyku KOOEKC,
Muw.merse 6poj 3 KBEC, camopezyaucaree, nucarbe 001yKa, 0meopeHocm
yma.
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1.YBog

ETHUYKU cTaHJap/u Y CaBpeMeHUM MPABHUM CUCTEMHUMaA MPEICTABIbAjy
OKBHUP y KOMe CyZiije Mopajy JieJioBaTHu JAa OU 3a/ip:KaJjie IoBepeHe jaBHO-
CTHU U 06e36e/j1Jie MpaBUIHO GYHKIIMOHUCAKe TpaBocyha. CyZihjcka eTHKa,
Kao K/bYyUHH aclleKT bUX0Be NpodecroHaIHe 0 r0OBOPHOCTH, UecTo ce pop-
MyJIMLIEe KPO3 eTHUYKE KOJIeKCe WM IPUHIIMIIE MOHAIAaka, KOjH CIyXKe Kao
WjeaJs KojeM CBaKHU cyauja Tpeba ga Texu. Ca Apyre cTpaHe, MaKO eTUYKa
HaueJia MOTY JJOHEKJIe 3aBUCTH 0J BPEMEHCKOT HJIM COLUjaJIHOT KOHTEK-
CTa, BDEMEHOM Cy Ce UCKPHUCTAJNHUCAIU CTAaHAAPAU eTUUKOT OHAUIakha
KOju Cy KoaMPUKOBAHU Kpo3 paszsnuyute cMepHHulle (Novakovic, 2021:32),
MUlLbea u u3Bentaje (Novakovic, 2022:210). YnpaBko je Muli/bere 6poj
3 KoHcysaTaTuBHOTr Beha eBpoNCKUX cyaujal jeHO 0/ Haj3HAYAjHUjHUX HA
npoctopy EY ny cknany ca tum, y oBoM paay he ce gatu eTa/bHUjU OCBPT
Ha TO MUIIlJbeH-€ aJIM U Ha M10jaM U/JIeaJTHOT CyIHje.

2. ETUYKH KOoaeKcHu

ETHYKU KOJEKCH, Kao LITO UM MMe TOBOPH, IPeJCTaB/bajy Koaudpukanujy
npaBuJia MOHAllaka y oApeheHO] 06JIacTH APYLUITBEHOr, jaBHOT H
npodecroHasHOT )XUBOTa. OHU CBaKaKO HUCY KapaKTePUCTUYHU CaMo 3a
CYAUjCKY CTPYKY, Beh X HajJla3uMo U y ApyruM npodecujaMa U3 jaBHOT
Y IPUBATHOT CEKTOpA - Ila TaKO CBOje eTUYKe KOJEeKCe UMajy yApYyKemwba
Jiekapa, a/iBoKaTa, MoJuluje, 1a HabpojuMo caMo HekoJiuKo. Y EBporny,
CYZIUjCKU eTUYKHU KOJEKCU CY peJIaTUBHO HOB peHOMEH, KOjU je HAacTao 1o
yrjiely Ha eTU4YKe KOJleKce Ha CeBepHOAaMepUYKOM KOHTUHEHTY. Haume,
Y MHOTMM caBe3HUM jApkaBaMma CA/l-a, TakBU KOJEKCH CYy YCBOjeHU IMpe
MHOTO JIelleHHja, a IPBU eTUYKU KOJIeKC y 006J1acTH mpaBocyha JoHea je
AnBokaTcka KoMopa caBesHe Jp:xkaBe Asabame jour 1887. roaune (Filler,
Andrews, Durham, Pruitt, 2005: 111). HajcTapuju KoeKc cyiujcke eTHKe Ha
€BPOIICKOM KOHTHHEHTY je UTa/MjaHCKH ,, ETUYKHU KoJleKC” KOojU je YCBOjUII0
WranujaHcko yapyxkemwe cyauja 7. maja 1994. rogune (Cavallini, 2012: 330).

Y3eBiuIM y 063up cieniiGUIHOCTH CyAUjCKe TTpodecHje, Kpo3 riaobasiHe
Y eBPOIICKe CTaHJap/e, UCKPUCTAJKUCcaja Cy ce HeKa NpaBuJja U HavyeJsa
Ha KojuMa 6W OBM eTHYKH KOJEeKCH Tpebaso Ja mouuBajy. [Ipe cBera
Tpeba ncTtahu BeJMKYy OATOBOPHOCT CyAMja y APYLWITBY U CAMHUM THUM
BaXXHOCT €TUYKOT NOCTyNamwa y npeJMeTHUMa, jep Nopes OCHOBHE yJiore
y npejMeTHUMa, CyAiuje MOpajy Aa oA p>KaBajy KOHCTAaHTHO Bepy He caMo y
3aKoHe Beh 1 H/ieasie ¥ M/leje NPOKJIaMOBaHe y IpaBHUM aKTHMa U JpyIITBY
redepaJsiHo (Cohen, 1951:13). OcHOBHO pa3yMeBame Koje Tpeba Aa ce uMa
y TorJiely CyJMjCKUX eTHYKHX KOJleKca jecTe Jja YIPKOC CBOM UMEHY Koje
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HMILJIMIIMPA Y KOHTUHEHTAJHUM NIPAaBHUM CUCTEMHUMaA Ha KoAUPUKALIU]Y
oZipeheHe 06J1aCTH, OHU He IPe/ICTaB/bajy CBe0OyXBaTaH IOKYMEHT y KOMe
je TakCaTUBHO U ZieTa/bHO MOGPOjaHO CBe OHO ILITO Ce O CyAhje oUeKyje.
Ctora He Tpe6a OYEKMBATH Jla ETUYKH KOJIEKCH CaJIp>Ke KOMIIJIETHY JIUCTY
CBUX aKTHUBHOCTH KoOje cy cy/iujaMa 3abpareHe UJIU jolll Makbe, yKa3aTHu Ha
CBa M0XKeJbHa MOHalllakha M OCTyNamwka y JaTUM CUTyallujaMa. YMeCTO TOTa,
oBa HaueJia 6u Tpebasio Aa 6yAy AOBOJHHO LIMPOKA KAaKO O6M 00yXBaTHUJIa
pa3J/iMyUTE KOHKPETHE CUTYyalUje, aJlu HCTOBPEMEHO JJ0BOJbHO MpeLM3Ha
Jla Ipy>Ke jacHe CMepHHUIle 3a €eTUYKO NMOCTyNake 0JHOCHO Jla HaBeJeHa
NpaBuUJia CJAYKe Kao OMIITA NpaBuJja 3a CaMoperyJncame Cyuja.

2.1. Camopezyaucarse

[lpuxBaheHa eTuyka Hayesia Tpeba Jga MOCJAY»Ke Kao HHCTPYMEHTH
caMoperyJiicama 3a cyZuje — JakJje, cyuje cebu camuMa Tpeba Jja HaMeTHY,
KpO3 eTUUKU KOJIeKC, HajBUIlle eTUYKe CTaHJap/e Kao CMepPHHUIIE 3a CBOje
noHalawe. OBakBa caMoperyJalnyja JONPUHOCU HCTOBPEMEHO U jadyaby
WHTEerpuTeTa CyZiCKe BJIACTHU U OJp>KaBamby U 04yBawby BUCOKUX €TUYKHX
CTaHJap/la a CaMUM THUM U NOBepewa y CYAUjCKYy QYHKIUU]Y V LeJUHU.
Cynuje Tpeb6a akTUBHO Y HEMOCPEAHO J1a YYECTBY]Y y JebUHHUCAY THUX
NpPUHIMIA KaKo 61 0CUTypaJiy Jla OHa OYAy y CKJIafy ca moTpebama CyiujckKe
npodecuje U ja oipaxkaBajy celiuPUUHOCTH U M3a30Be Koje oHa HOCH. OBO
je ¥ jelHA 01 OCHOBHUX TAYKH Pa3JIMKOBaba U3Mely eTUYKHUX Havyesa U
JUCLUIIJIMHCKUX NIPABUJIa, HA KOjY je YKa3WBAHO U O/ CTPaHe Haj3Ha4YajHUjUX
MebhyHapoJHUX aKaTa U TeJia, nonyT Mulisbewa 6poj 3 KoHcyaTaTuBHOT
Beha eBpormnckux cyauja (CCJE Opinion No. 3, 2002). ETuuka Hadesia Kpo3
KOJIeKce cy/ivje caMe HaMehy ceOu 0K JUCIUIIJIMHCKA MPaBUJIa IP>KaBHU
amapart, [Ipe CBUX 3aKOHOjaBall, nponucyje cyaujama. KoHcekBeHTHO,
Kpllele eTHUYKHUX Hadesa He OW ayTOMaTCKU Tpebasio cMaTpaTH
JUCLUIIJINHCKUM MpeKpilajeM (MaKo je CBAaKO KpIIeHe JUCIUIIUHCKOT
MpaBuJja y OCHOBU HOCH KpIllekhe eTHKe) HUTH KpIIekhe eTUYKUX KoJleKca
HOCH ca co60M mpaBHY, Beh npe cBera MopaJiHy caHKLHjy (MaKo MocToje
M3y3ely y 3aKOHOJAAaBCTBUMA, yK/by4yyjyhu u Haue). OBa ,0/BojeHOCT”
MoMajke y 04yBaky HE3aBUCHOCTHU CY/CTBA, Npy»xajyhu cyaujama cioboy
y TyMaudelky U NPUMEHU HayeJsa, a He CyodyaBame Ca ayTOMaTCKUM
JUCLUIIJIMHCKUM CaHKLHMjaMa 360T eBeHTYaJIHOT NOrPeLIHOr TyMadyekha
npuHuuna. U KoHauyHo, MaKo je HECIIOPHO /A NIPUHIUIIE CY/IUjCKE eTHUKe
Tpeba yckahuBartu ca onumtenpuxBaheHnM, HECIOPHUM U TOTBphHEeHUM
eTUYKHUM CTaHJapJuMa, HEONX0/HO je HCTOBPEMEHO YBEeK OUTH CBECTAaH
crnetMPUYHOCTU HAlller CUCTeMa, NoApyydja U JPYUITBEHO-MOJUTUYKUX
OKOJIHOCTH, KaK0 61 eTUYKHU CTaHAap/Au OUJIU aZileKBaTHU U ajv Hajbosbe
pesyJsiTaTe ynpaBo y TUM OKOJIHOCTUMA.
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3. Munbemwe 6poj 3 KBEC

KoHncyntaTuBHO Behe eBpornckux cyauja (y gabsem tekcty: KBEC) je Teso
OCHOBAHO paJii yHanpehewa KBajauTeTa U epUKACHOCTU NpaBocyha y
EBponu u uma Boziehy yJsiory y dopmysircamky CMepHUIA U IPENOPYKa Koje
MMajy 3a [[UJb 1a 06e36e/ie BUCOK HUBO MpodeCcHOHaIM3Ma U UHTErpUTeTa
Meby cyzujaMa Ha eBpornckoM HUBOY. Ha rsio6ajiHOM HUBOY 0/, moce6HOr
3Hayvaja cy banrasnopcku npuHnunu (the Bangalore Principles of Judicial
Conduct, 2002)* u morJsio 6u ce pehu ga cy oBa /Ba JJOKyMeHTa IJIaBHE
BO/JlMJ/be Kpealjlje eTUYKUX HadyeJsa U, Iie NOCTOje, eTUYKUX KOJeKca.
Jenan on Haj3HavajHUjuX JAokyMeHaTa koje je KBEC ycBojusio jecte
Mumsbemwe 6poj 3 (y Aa/beM TeKCTy U: Mullljbere), Koje je moHeTo 2002.
roguHe. OBO MUlll/be€ ce 6aBU ETUYKUM MPUHIUIIKMA U OATOBOpPHOIIhy
cyAuja, ucTU4yhy BaKHOCT yCBajamkba U NMpU/p>KaBaka jaCHUX eTUUYKHUX
CTaHJlap/ia Kako OU ce ocurypaJsa HeNpUCTPACHOCT U UHTETPUTET y
paay cyauja. Munbewe 6poj 3 je JOHETO y MEPUOAY Kaja Cy eBPOIICKe
Jp>kaBe y6p3aHo pajiujie Ha pePpopMHU MPaBOCYAHUX CUCTeEMa KaKo OU
HX yCKJaZuJe ca MehyHapoaAHUM cTaHJapAuMa U 3axTeBUMa EBponcke
yHuje. OBaj npouec je yK/by4uBao yHanpehewe 3aKOHOLABCTBA, jayambe
HE3aBUCHOCTH NpaBocyha u nobosklllatbe NpodpecHoHATHUX CTaHAapAa
Meby cyaujama. Y ToM KOHTEKCTY, Mulberme 6poj 3 je I0IIJI0 Kao BaXKaH
KOpakK Ka AeprHUCaby YHUBEP3aJHUX eTUYKUX NPUHLHUIA KOjU Tpeba Aa
BOJle paj cyauja y EBponu. MulllJbeme ce cacToju 0/, HEKOJIMKO KJ/bYYHUX
JleJIOBa KOjU 00yXBaTajy pa3/IMuUUTE aclieKTe CyIUjCKe eTHKE.

Y npBoM geny Muubemwa 6poj 3, KoncysntaTuBHO Behe eBponcKUX CyAuja
JebUHMIIe OCHOBHE eTUYKe MPUHLIMIIE KOjU Tpeba Ja Boje paj CyAuja.
OBM NPUHLMIM YK/bYU4Yjy HE3AaBUCHOCT, HENIPUCTPACHOCT, MHTETPUTET,
jeIHaKOCT M KOMIIETEHTHOCT U OHa je HEONX0/Ha KaKo Ou cyZuje Morje
Jla JOHOCe OJ/IJIyKe Ha OCHOBY CHare Jiokasa 6e3 cTpaxa 0/ MOJUTHYKUX
nocJse/uiua U HeJl03BOJbeHUX yTHUlaja. CyJ0BU MOpajy GUTH CJI060LHU OJ
61JI0 KaKBOT MPUTHUCKA UJIM YTHUIAja OJ] CTPaHe W3BPIIHE U 3aKOHOJaBHe
BJIACTH, Kao U JPyrux crnosbalimbux pakTopa. HempucTtpacHocT, ca apyre
CTpaHe, NoAipasyMeBa /a cyZuja Mopa OUTH 006jeKTHBAH U HeyTpaJsaH
IPUJIMKOM JIOHOLIEeha oAy Ka. CyArja He CMe 03BOJIUTH LA IMYHU UHTEPECH,
npejpacy/je Uuiu yTuLaju Tpehux inna yTuyy Ha leroso pacyhusame. OBo je
0/1 KJbyUHe Ba>KHOCTH 33 0UyBakb€ I0BEPeha jaBHOCTHU Y IPABOCYAHU CUCTEM

2The Bangalore Principles of Judicial Conduct 2002 (The Bangalore Draft Code of Judicial
Conduct 2001 adopted by the Judicial Group on Strengthening Judicial Integrity, as revised
at the Round Table Meeting of Chief Justices held at the Peace Palace, The Hague, November
25-26, 2002); https://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_
principles.pdf
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Y 0Ba IBa HayeJla Cy yCKO NoBe3aHa. KoHa4yHo, MHTErpuTeT CyAuje orjiefa ce
y Eb€roB0j MOPaJIHOj 6eCIPEKOPHOCTH U J10CJeHOCTH Y IPUMEHH 3aKOHa.
Cynuja Mopa 6MTH IPUMeP eTUYKOT NMOHAlIakba KaKo y mpodecuoHaIHOM
TaKo M y IPUBAaTHOM KUBOTY. UHTerpuTeT nojpasyMmeBa NOIITEHE, 4HACT U
Jl0CJIeJHOCT ¥ CBUM aclleKTHUMa CYAUjCKOr paZia. Y TOM MaHUPY, CyZHja Mopa
NOCTYIaTH jeJHAKO IIpeMa CBUM CTpPaHKaMa y NOCTYIKY, 6e3 063upa Ha
HUXO0BY pacy, 110J1, BEPOMCIOBECT, COLMjaJHU CTAaTyC UK OUJIO KOjU ApYyTH
JIMYHU aTpubyT. OBO OCHrypaBa Jja cBaka CTpaHKa MMa je/jHaKe IlIaHCe Ja
H3Hece CBOj c/ayy4aj U Aa fob6uje npaBegny npecyay (CCJE Opinion No. 3).

Ha kpajy, kako 64 cy/jija 610 fja MICIYHU CBe 33/laTKe Koje NpeJ; kera CTaB/ba
cyfujcka QyHKILMja CyjMjaMopanocejoBaTH oAroBapajyhesHame M BelITHHe
KaKo 61 epUKaCHO NpUMeHbUBaA0 3aKOH U JJOHOCHO NIpaBUYHe ofJ1yKe. OBO
yKJ/byuyje CTAaJIHO ycaBpluaBamwe U Ipahewme NpoMeHa Yy 3aKOHOaBCTBY U
npaBHOj npakcu. U Munisberme 6poj 3 ucTUYe BaXXHOCT CTaJHe eiyKalLuje U
ycaBpliaBamwa cyauja. Cycka eTuka M npodecroHaJ HU CTaH4apAu Tpeba Aa
6yAy cacTaBHU Jieo lporpaMa obyke 3a Cy/iuje, Kako Ha IOUYeTKY Kapujepe,
TAaKO U TOKOM HbUXOBOT paja. Enykanuja Tpe6a fa 06yxBaTH TEOPHUjCKe U
NpaKTHUYHE aclleKTe eTUKe, YK/bYUYjyhu cTyHje caydajeBa U cUMy1aLyje,
KaKo OW cyauvje OuJie CIpeMHe Jla ce Cyodye ca eTUYKUM JujieMaMa Y CBOM
paay. [lopen Tora, egykanuja Tpe6a fa 06yXBaTH M pa3Boj COLMjATHUAX
BeIITHUHA, KOje Cy OJf CYIUTUHCKOT 3Ha4aja 3a KOMYHHUKALUjy ca CTpaHKaMa
y noctynky u jaBHoctu (CCJE Opinion No. 3).

Munisbeme 6poj 3 HarJ1aaBa BaXXKHOCT YJIOTe CYAUja y APYIITBY U BbUXOBY
OZITOBOPHOCT IpeMa jaBHOCTU. CyJOBU He caMO Ja pellaBajy INpaBHe
crnopoBe, Beh Takohe Urpajy K/by4yHy YyJOTY y OJip>KaBamy BJaJlaBUHE
IpaBa M 3alUTUTH JbYACKUX paBa. CyAiuje Mopajy GUTH CBeCHE /la lbUXOBe
OJJIyKe UMajy LIMPOK yTHLaj Ha APYLITBO U Ja MOT'Y 06JIMKOBATH IIPaBHE U
JpylITBeHe HOpMe. 360T TOra je 0Jf U3y3eTHe BaXKHOCTH Jia CyAHje IOCTYIajy
y CKJIaZly ca HajBUIUUM €TUYKUM CTaHJapAuUMa U [la CBOjJUM NIPUMepOM
NPOMOBULIY IPaB/Yy U IPAaBUYHOCT. Je/laH 0/ K/Jby YHUX acnekaTta Mulbemwa
6poj 3 je npenopyka Jia cBaka 3eMJba yCBOjHU U IPUMEHU eTUYKe KOJeKce
3a cyauje. OBU KoJieKcH Tpeba a caJip)Ke jacHa IMpaBuJia MoHallamka Koja
he cynujama noMmohu ia JOHOCe UCIIpaBHE OJJIYKe y CKJaJy ca eTUYKUM
npuHnuMnuma. ETudku kojekcu Tpeba Jja 6yy jaBHU JOKYMEHTH, JOCTYTIHU
cBUM IrpabaHuMa, Kako 64 ce ocurypaJsia TpaHCHApEeHTHOCT U [I0BEPEHE Y
npaBocyAHH cucteM. [lopes Tora, KoJekcu Tpeba Aa caZprke MexaHU3Me 3a
cnpoBobheme U Ha/[30p, KaKo 6U ce 06e36e/j1/1a ’bUX0Ba Zj0cjeJHa TpUMeHa
(CCJE Opinion No. 3).

JenaH o K/BYYHUX M3a30Bay IPUMeHH eTUYKUX CTaHAapAajecTeo6e3beheme
BUXOBOT ClipoBohewma. Mulsbewe 6poj 3 nmpenopydyje yCcrnocTaB/bakbe
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He3aBUCHUX TeJla Koja he 6UTH 0ATOBOPHA 32 HA/[30P U CIPOBOhere eTUYKUX
KoJiekca. OBa Tesia Tpeba 1a UMajy oBJlalinerwa Jja CIPOBO/ie UCTpare, J0HOCe
OJIJIyKe U U3pU4y CaHKILMje y cJy4ajeBUMa Kpllekha eTUUYKUX CTaHAap/a.
[lopen Tora, Ba’KHO je Ja MpPOILEC CIPOBOhema eTUUKUX CTaHJapAa 6yze
TpaHCNapeHTaH U NpaBeJiaH, Kako 61 ce 06e36e/i1J10 NOBepere jaBHOCTH
y oBaj npouec. Cyauje Koje ce MpUAPXKABAjy eTUYKUX CTaHAApJa Tpeba
Jla 6yny HarpaheHe u oxpabpeHe, JOK CyZHje Koje Kplle OBe CTaHZap/e
Tpeba Ja ce cyoue ca ofropapajyhum cankuujama. Munibeme 6poj 3 Takohe
YKJby4dyje IpUMepe U CTyAUje caydajeBa KOjU UJYCTPYjy IPUMEHY e TUUKUX
cTa”Hzapza y npakcu. OBU IpUMepH Cy 0[] BeJIMKe BPeHOCTH 3a CyAuje,
jep UM noMaxy Jia 60/be pa3yMejy Kako IPUMEHUTHU eTUYKe IPUHLIUIIE ¥
passaunyutuMm cutyanujama. (CCJE Opinion No. 3).

4. Upeasnu cyauja

ETHUYKM KOJleKCH [I0CTOje y MHOTUM O0JINIIMMa U HUCY KapaKTepUCTHKa
caMo nnpaBocygHe npodecuje. HanpoTus, cTpeMJ/berbe Ka U ealHOM CyAUjU
MO2Ke NIpeJiCTaB/baTy CU3UPOBCKU IOJyXBaT, aJIU CBaKaKo O6e3 OBe TeXibe
TEIKO je TOBOPUTHU 0 06aBJ/bamy CyUjcke QYHKIHje ca JOBO/bHUM CTENIEHOM
oxarosopHoctu. lllTa nofpasymeBa ujeasHOr CyAUjy ¥ CBAKOM JAPYLITBY
MOXKe JOHeKJIe OJICTYIaTH, IOr0TOBO aKo ce y3Me Yy 003Up BpeMeHCKHU
okBUD. HauMe, cTaHjapAy noHallawa y CBUM IpodecrjamMa eBoJyUpajy, a
HU cyJicka QyHKLHja HUje u3y3eTaK. YIPaBo 3aTO, HEKO MOHAlLlake MOXe
OUTH MPUXBAT/HUBO Y je JHOM BpEMEHCKOM IIEPHUO/Y aJId HE ¥ APYTOM.

JlocTojaHCTBO M 4YacT cyaujcke npodecuje cy NyOOKO YKOpPEHEHU Y
BpeJHOCHUM CTaHJapJAuMa JApylITBa OJ, CaMOI HacTaHKa Jp»KaBa
a MoBepewme y CyACTBO je K/bYYHO 3a OJip»KaBambe JIETMTUMHUTeTa U
edHKaACHOCTH MPaABOCYZHUX HHCTHUTYIIM]ja je caMo ce KpOo3 TO MOBepehe
jada capaamwa rpabaHa ca BJacTMMa, YMMe ce jadya BJaJjaBHHA MpaBa U
JpyIITBEHA CTaOUJIHOCT. [loBepeme y Cy/1oBe yTHYe HA ocehaj CUTYPHOCTHU U
npunagHocTu rpahaHa, wto yHanpehyje (bUXOBY OpHUjEHTALH]Y Y CI0KEHUM
APYLITBEHUM OKOJIHOCTUMA U NOJACTHUYE JIMYHY KOHTPOJIY U APYLITBEHY
ykJsbydeHocT (Bradford, Jackson, Hough, 2016:7). Cynujcka npodecuja,
CaMUM TUM, 3aXTeBa KOHCTAHTHO [IPEUCIIMTUBakb e CONICTBEHOT IOHALIakha U
npodecuoHasiHe eTUKe 0J CTpaHe cyauja. C 063MpoM Ha TO Jja Cyiuje UMajy
3HA4ajHy yJIOTY ¥ APYLITBY, lbUXOBO [TOHALIAKE U 0JJyKe MOpajy 6UTH TaKBU
Ja oApa)kaBajy HajBUIle CTaHJapJe UHTErpuTeTa U MOPAaJHOCTH. JeZlaH
0/ HAYMHA Ha KOju CyZhja MOXe Jla IpOBepU UCIIPABHOCT CBOT NMOHALIAKka
jecTe Aa ce 3anmyTa Kako OM pa3yMHHU, MPaBUYHU U MHGOPMHCAHU YIaHOBU
3ajeJHUILIE OL|EHUJIY beroBe MIOCTYIKeE. Y TOM KOHTEKCTY, K/bYUHO je NUTakbe
Jla 11 64 oJipeheHo MoHallake MOTJI0O YMalbUTH MO TOBAaKE jJaBHOCTH IPeMa
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CY/IYjHy Kao MojeJUHITY WU TpeMa npaBocyhy y nennHu. Cyacka cayx6a Huje
camo npodecuja, Beh ¥ 1031B KOjH Mo/ipa3yMeBa HEMIPEKUJHY CBECT O TOME
Jla je cyauja yBek nmoj aynom jaBHocTu. Cyauja je urypa kKoja y jaBHOCTH
npejcTaB/ba MOJieJl MOHAlllaka, U 360T Tora JbYyAU YeCTO NOCMaTpajy U
aHAJM3UPajy HEr0BO UJIU HEHO MOHAIIAKe ca MOCe6GHOM MaXKHkhOoM 1a 6u
cyavje TpebaJsio Aa MMajy HA YMY Jla jaBHOCT YeCTO CY/IU O MOPaJIHUM U
eTUYKUM CTaHJap/AvMa JpylLITBa Ha OCHOBY MOCTyINaKa OHUX KOjU UX
npeAcTaB/bajy. AKO jaBHOCT NepUUINIKpPA /1a je TOHallake CyiHje Y CKJIaay
ca keroBuM npodecruoHaJIHUM U MOPaJHUM 06aBe3aMa, TO MOKe UMaTH
MO3UTHBAH YTUIAj HA TIOBEpPehe Y MPABOCYAHHU CUCTEM Y LieqiMHU. HacynpoT
TOMeE, aKO0 CYHjay jJaBHOCTH OCY/ U IOHALake KOje IPUBATHO NIPAKTHUKY]e,
pU3MKYyje fa 6y/ie eTUKeTUpPaH Kao JuleMep. Ha mpuMep, yKoIMKO ce cyiuja
jaBHO 3aJ1axe 3a NMOLITOBAakhe 3aKOHA, a UCTOBPEMEHO NMPUBATHO KPIIU Te
HCTe 3aK0He, 61JI0 MpeKopadeweM 6p3uHe y caobpahajy nin usberaBameM
niahamwa nopesa, To he HenM36eXXHO JOBECTH [0 I'yOUTKA MOBEpema
jaBHOCTH y TOT cyAujy, a Moryhe u y npaBocybhe yonmte. MehyTum, 360r
KYJTYpOJIOLIKE PAa3HOJHUKOCTH U CTaJIHE €BOJIyLiMje MOPaJHUX BPeJHOCTH
y APYUITBY, eTUYKHU CTAH/Aap/IH KOjU Ce IPUMEeHYjy Ha MPUBATHU XXUBOT
CyZAdja He MOTY OMTHU NpeLu3Ho oJpeheHu u dpopmMasinzoBaHu. OHU Mopajy
6UTHU pasMaTpaHU y KOHTEKCTY BpeMeHa U JIOKaJIHe 3ajeJHULE V KOjOj
CyZAvja o6aBJba CBOjY IV>KHOCT. Y 0BOM CMUCJY, yaora ETUUKoOr oZi60pa je o,
CYLITUHCKE BAXKHOCTU. ETUYKH 0460p C/IyKH Kao OpraH KOMe CyZirje MOTy
Jla ce obpaTe Kako 64 pa3jacHUJIM AUJIEME ¥ Be3U ca CBOjUM IMOHALIalkeM
v yckisaheHourhy ca eTUYKUM cTaHjapayuMa npodecuje. ETuuku og6op He
caMo Jja Ipy>Ka CMepHHUIle y Be3U ca TUM ILTa je IPUXBAT/bUBO IOHallake, Beh
Y IOMajke y yCIIOCTaB/bakby U 0/|p>KaBatby BUCOKUX CTaH/lap/ia oHalllakba
KOjU Ce 0YEKY]y O/ Cy/Auja, Kako y npodeCcroHaJTHOM, TAKO U Y TPUBATHOM
)KUBOTY. Ha Taj HayuH, cy/jUje MOry GUTH CUTYPHE Jla HhUXOBO MOHAlIabe
Hehe Hapy M TH IOBEpe€ KOje jaBHOCT UMa y TpaBoCyAHU cucTeM, Beh he,
HaNpOTHB, JONPUHETH U3rPaibu U OZpKaBamwy TOT OBepema. YKPaTKOo,
CyAvja Mopa OUTHU CBECTaH /ja je ’eroB/mweH JUYHU )KUBOT HEOJ[BOjUB O/
npodecroHaJsiHe yJIoTe, U Jjla CBaKH aCleKT HberoBOor/kbeHOr oHallakba
yTHU4Ye Ha MepIeNiiyjy npaBocyha y ourMa jaBHOCTH.

[TocToje joir HeKa MU Tamka Koja ce y MpaKCH MOCTaBJbajy a y 6JIMCKOj CY Be3U
Ca eTUYKUM IIOHAIIaKkeM Cy/iMja a TO je IUTAke Y KOjoj MepH je eTUYHO /1
CyAuje camo npersiefajy npecyze Koje nuiy CyAujCKy capafHULUA U J1a ce
HBbUXO0BAa yJiora cBoAU Ha To. OBakBa cUTyalyja je KapaKTEPUCTUYHA KAaKO
3a aHIVIOCAKCOHCKe TaKO U 3a KOHTUHEHTAJIHe Cy/iCKe CUCTeMe.

4.1. OmeopeHocm yma

BeoMa Ba)kHO NHTame KOje BepOBAaTHO He MaJjia MPBO Ha MaMeT Kaja je y
NUTaky CYZMjCKa eTHUKA jeCTe OTBOPEHOCT yMa CyZije U IoTpebe Aa cyauje
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Tpeba la pa3BUjy MEHTAJ/JHY OTBOPEHOCT Ka0 OCHOBHY BPJIMHY ¥ 06aBJ/bakby
cBoje GyHKIHje. Y KOHTEKCTY HalleT ,i/ieaJHor cyuje” cyauje, OTBOPEHOCT
yMa je o CYLUTHUHCKE BaXXHOCTHU 3a pa3yMeBame CJI0XKEHOCTU NPABHUX
NUTamka v mpasze. Y ToM cmucay, Ceuiep (Swisher, 2007: 639) ce 6aBu He
caMo MOpaJIHUM IPpMHIIMIIMMA KOjU 61 TpebaJsio a BoZie cyAuje, Beh 1 npak-
TUYHUM aclleKTUMa OTBOPEHOCTHU YMa y CYLACKOj Npakcu. OTBOPEHOCT yMa,
KaKo je olMcaHa y TeKCTY, lToJjpa3yMeBa CIIPeMHOCT CyJuje Ja IPpUXBaTH
pas3JM4YUTe NepCcleKTUBe U eTUYKe BPeJJHOCTH Koje ce MOI'y jaBUTH Y pas-
JIMYUTUM NPaBHUM cuTyauujama. OBo je moce6HO BaXKHO y cJy4ajeBUMa
y KOjuMa IIpUMeHa CTpore NpaBHe HOpMe MOXe JJ0BEeCTH [0 HellpaBeJHOT
pesysitata. CBUlllep HaBOAH Jia CyiUje He 61U Tpebasio [ja ce 0Cc/lamajy UCKJIbY-
YHUBO Ha NpaBuJa, Beh fa yBek pasaMaTpajy KOHTEKCT y KOjeM ce HaJla3e
cTpaHKe y noctynky. [IpaBusa Koja yHanpeg ofpehyjy ucxo/ie He Mory 6UTH
YHUBEP3aJIHO NIPaBU4YHA Y CBUM CJIy4ajeBUMa, I1a je HeONIXOAHO Jia CyAuje
noKaxy $GJIeKCHOUIHOCT U IPUMEHE NPaB/y y CKIaly ca cienupruyHOCTUMA
CBAKOT CJy4aja. JeHO 0/, K/bYYHHUX IIMTama Koje ce I0CTaBJ/ba y TEKCTY
jecTe oHOC U3Mehy MOpaJIHUX IPUHLMIIA U IPAaBHUX BpeJHOCTU. CBULIEp
HarJalaBa /ia Cy OBe JiBe KaTeropuje HeoiBOjUBe, jep 00pe 0 JIyKe He MOT'Y
OUTH loHeTe 6e3 MOpaJIHOT pa3MaTpama, aJlid U 0OPHYTO — MOpaJiHe O4J1yKe
Mopajy 6UTH ycKJaheHe ca npaBHUM HopMaMa. Ha Taj HauuH, cyguja Koju je
OTBOPEHOT yMa CxXBaTa Jja MOpaJIHU IJIypaJUTeT HUje caabocT Beh cHara
CyJACKoOr cucTeMa, oMoryhaBajyhu fa ce pas/iMuuTe BpeJHOCTH IpUMeHe
y CKJIaZy ca crnelldiUYHUM OKOJIHOCTHMMA CBAKOI IpeaMeTa. Y CKJIaAy ca
pedyeHUM, BaXKHO je OCBPHYTH Ce Ha TO KaKo CyZiHje MOT'y OZip»KaTH OTBOpe-
HOCT yMa Kpo3 Ipoliec JoHollewa oaayka. To je Moryhe camo Kpo3 cTaJIHO
[IpeUCcIMTHUBamke CONICTBEHUX CTABOBA Cy/iMja U OTBOPEHO pa3MaTpame
apryMmeHara o6e ctpaHe y crnopy (Swisher, 2007: 641). OBo 3axTeBa MeH-
TaJHy JUCUUIJINHY, aJId ¥ CTAJIHY NOCBeheHOCT eTUYKKMM NPUHLIUIINMA U
BpeJHOCTHMA Kao WITO Cy NPaBJAa, jeJHAKOCT U HEIIPUCTPACHOCT.

4.2. [lucarbe 0d1yka

Kaza roBopuMo o njiea/IHOM Cy[Uju, Tpeba UMaTHU Ha YMY U OHe eJleMeHTe
KOjU HUCY Y IPBOM IIJIaHY Y eTUYKKM pasMaTpamrMa paja CyCcTBa U CyAuja.
W3 npakce ce Moxe BU/IeTH /ia je peaJIHOCT y CaBpeMeHOM CY/ZCTBY Jia MaJlu
6poj cyAuja cacTaB/ba CONCTBEHA MUIIJbewa o HyJs1e (Kozinski, 2004: 1099).
[Ipakca yrnaBHOM nozapasyMeBa Ja CyAuja faje MHCTPYKLHje 0 TOMe KaKo
Tpeba JOHETH OAJIYKY U KOjU aClIEKTHU MULL/betba Tpeba Jja 6y1y MCTaKHY TH
aJiv nvcame ab obo roTOBO YBEK MPeENyITa CyIUjCKOM capaaHuKy. Cyauja
NpPUCTYyTa TEKCTY OAJYKe, Iperyeaajyhu ra u Memwajyhu ako je notpe6Ho. Y
TOM NPOLECY, CYAHja MOXKe YOUUTH HEKe OUUIJIeJHE FPELIKe Y Pa3MUIL/bAby
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Y cUrypHo he HanpaBUTH Heke je3MyKe M3MeHe. AJIM OBaj MOBpLIAH Npe-
TJIe]l je JaJIeKo 01 BpeMeHa U TPya KOju Cy MOTPeOHU Jla 6U ce MULIL/bEH€
MaKJbUBO IPOYYUJIO, PACKJIONUIIHN FbeTOBU apryYMeHTH, IperJielaau K/byYHU
JleJIOBU 3allUCHUKA U [leTa/bHO aHaJIM3UpaJiu IIpecelaHu — CBe OHO LITO
CyAyvjaMopa Jja ypaju [Ipe Hero LTO MUIL/bekbe MOKe Ha3BaTH CBOjuM. Mnak,
aKo CyAuja oiJIy4u Jla caMo MaJio ,onpaBu” MUILbEHE KOje je Hallucao
HBEeroB capaJHUK U 3aTUM ra npocJjead, HUKO Hehe NPUMETUTH Pa3JIUKY.
[ToBpeMeHO j061jaMO MUILI/beHA KOja U3IVIe1ajy Kao Jja MX je HAallKMCcao HEKO
KO je M3allao ca npaBHOT paKy/TeTa [pe roJJMHy JaHa, 6e3 HaJ30pa oA pac-
JIVX. JeIWHA rapaHIyja Ja Cy/iuje He ,TIOTIHCYjy” pa/ioBe CBOjUX capaJHUKa
6e3 KpUTHUYKE aHaJIKU3e jecTe ocehaj IMUHE OATOBOPHOCTH CBAKOT CyZHje.
JacHo je na je nMcamkbe MULLJbEHA je TeXaK, AYyTOTPajaH v 3axXTeBaH MpoLec
v Jla cy cyauje npeontepehene 6pojeM npeamMeTa, aju HeKU 6aJiaHc 6U Tpe-
6aJ10 J1a ce UCKPUCTAJIUIIE y TPAKCH.

5. 3ak/pydak

Cyauvjcka eTHKa U MOHALlake CyJHje Yy CKJIaAy ca yTBpheHUM eTUYKUM
CTaHJapAuMa UMa KpylyjajaH yTULaj] Ha QyHKIIMOHUCAake NpaBocyha, a
KJbYUHH eJIeMEeHTH Kao LITO Cy HE3aBUCHOCT, HENIPUCTPACHOCT, UHTETPUTET,
jeJHAaKOCT U KOMIIETEHTHOCT YMHE OCHOBY eTUUYKUX KOoJZleKca y mpaBocyhy.
OBU NPUHLMIH, KAa0 U UJIeja ,UAeaJHOT cCyAuje”, HUCYy CaMO TeOpUjCKe
kaTeropuje, Beh HeonxoZHe cMepHUIle Koje oMoryhaBajy cyujama ja ce
NpUApPKaBajy HajBULINX NpopeCcHOHaJTHUX CTaHAapAa. Mulljbemwe 6poj
3 KBEC-a, noneto 2002. roguHe, npeAcTaB/ba BaXkaH LOKYMEHT Y OKBUPY
eBpOIICKe IIpaBHe NpakKce, Koju y3 baHrasopcke NpuHLUIe NpeAcTaB/ba
OCHOBHM OKBUD QopMy/iMcamka eTUYKUX Hauyesa. MUll/berbe HACTOjU Ja
ocurypa zia cyjuje feJsyjy y CKJaJy ca HajBULIMM eTUYKHUM CTaHAapAuMa
Kako 6u ce 06e36e41JI0 IOBEPEHE jaABHOCTH y NpaBoCyAHU cucTeM. OBO
MUILJbEHE IOACTUYE CyAHje [1a MPEUCIUTYjy CBOje IOCTYNKE Y KOHTEKCTY
jaBHe mepleniuje, CBECHH /1a CBAKO OJCTYIakbe 0/l OBUX CTaHJap/Aa MOXKe
MMaTH 0361JbHE NIoC/IeiMLie 1o yriie  npaBocyha. Kpos cTranHy egykauujy u
ycaBpmaBambe (Corovié et al, 2020:29), cyauje cy y 06aBe3H fa HeNpeCcTaHoO
yHanpebhyjy cBoje 3HaWe U KOMIIETEHIIMje KaKo 6u epuKacHO ob6aBsbajie
cBoje Ay»xHocTU. OcUM Tora, eTUYKHM KOJEKCH M He3aBHCHA TeJia Koja
Ha/|3Upy BbUXOBY IPUMeEHY OCUTYpaBajy Aa ce eTUYKU NPUHLUIHN He CaMo
ycBoje, Beh v cripoBely y npakcu. Ha Taj HauuH, ujieas cyfuje fesyje MHOTO
peaJsiHHUje, TaKkopehy Ha JoXBaT pyKe, MaKO 3aXTeBa CTaJIHO IPEUCIIUTUBAbE
Y puJarohaBame y CKJIaAy ca pa3BojeM APYLITBEHUX U IPAaBHUX HOPMH.
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OPINION NO. 3 OF THE CCJE AND CODES OF JUDICIAL ETHICS:
WHAT DOES AN IDEAL JUDGE LOOK LIKE?

Summary

In this article, the author analyzes ethical standards and the role of ethical codes
in the judicial profession, with special reference to Opinion No. 3 of the Consul-
tative Council of European Judges (CCJE, 2002). Codes of ethics are the basis for
regulating the behavior of judges; they do not represent comprehensive rules
but rather ethical conduct guidelines. The paper emphasizes the importance of
self-regulation of the judiciary and the distinction between ethical and disciplin-
ary rules. The author analyzes the key ethical principles, such as independence,
impartiality, integrity and competence, which are essential for maintaining
public confidence in the judicial system. In particular, the author focuses on the
role of judges in society and the importance of continuous education in order
to ensure the application of the highest ethical standards. The paper explores
the recommendations of CCJE Opinion No. 3, which are aimed at strengthening
judicial ethics through the introduction of codes and mechanisms for moni-
toring and implementing ethical principles at the European level. The author
also considers some factors that are not elements of judicial ethics in the nar-
row sense, such as open-mindedness. The conception of “the ideal judge”, as an
eternal aspiration in an effort to perform the judicial function in the best way
possible, is also the subject matter of consideration.

Keywords: ideal judge, judicial ethics, ethical code, Opinion No. 3 CCJE 2002,
self-regulation, writing judicial decisions, open-mindedness.
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Abstract: The goal of this scientific paper is to emphasize the theoreti-
cal and practical importance of the sociological method in the context
of social challenges in legal practice and legal interpretation procedure.
Given that law is an objective, spiritual and normatively shaped social
phenomenon that has a temporal and spatial framework, it is not possible
to ignore the social nature of law embodied in the constant influence
of society on law and vice versa. In this paper, the starting point is the
study of law, by observing the social reality and correlating the state
and law to society as a whole or to individual social phenomena. In that
context, the sociological method provides for a better, more concise, more
efficient legal interpretation, taking into account the complete social
situation that is regulated by law, and examines the dominant social
interests that law is guided by. Therefore, law can only be explained if
man is understood as a being who has social consciousness and who
is subject to social discipline. If a human being has social awareness,
he/she distinguishes law from force. Considering that order cannot be
maintained only through consciousness and moral factors, force is a
necessary element for the enforcement of law and the establishment of
social peace. Finally, as the complex nature of law calls for an integral
approach to study, it generates a complementary hermeneutic relation-
ship of the normative and the sociological methods in order to explain
the causes of partial or complete (non)implementation of legal principles
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in contemporary law and society alike. Bearing in mind the delicate, dy-
namic and unstable nature of law, the conclusion is that the hermeneutic
approach to legal principles, both in legal theory and in legal practice,
cannot exist without the application of the sociological method as the
only one that manages to ensure sufficiently systematic and empirical
investigation of laws applicable in social interactions.

Keywords: sociological method, legal principles, law, society, legal prac-
tice.

1. Hermeneutic Significance of Sociological Analysis of Law -
Sociological Positivism

Sociological analysis of law considers two important elements of law: sub-
stance (social relations), and structure (legal norms). A more precise sys-
tematization of the social nature of law is not possible because the complex
nature of the phenomenon of social relations bears the characteristic of ars
inventoriae, which implies a constant creation of new and a constant change
of existing topos (Viskovi¢, 1997: 83). Therefore, the sociological analysis of
law examines the substance and the structure of law in an integral way, tak-
ing into account the variable social nature of law. If law were to be viewed
as an exclusively social phenomenon, social relations become a material-
ized substrate of law, including those that create a negative effect, such as
social conflicts; hence, social existence affects law by taking the form of a
legal norm. On the other hand, if law were viewed as a normative system,
we would not be able to approach a more detailed sociological analysis of
law at all. Therefore, the social nature of law requires a sociological aspect
of analysis, to investigate the impact of law on society but also the impact
of society acts on law.

The sociological approach to law is based on observing the mutual relation-
ship between law and society, as well as emphasizing the sources, goals and
functions that law has in society. In this sense, three essential elements of
law are defined: social relations, values, and norms as constituent elements
and at the same time sources of law. Thus, social relations are also material
sources of law, legal values are value-based (ethical) sources of law, while
legal norms are formal sources of law (Viskovi¢, 1981: 83). Yet, the subject
matter of lawyers’ involvement may be only those social relations that entail
public control and physical coercion and contain a conflict of interests that
threatens the existing social systems (Viskovi¢, 1981: 94). Conflicts that
arise in those relationships, aimed at satisfying the basic natural and social
needs and (biological, economic, political) interests of man, are crucial for
social systems.
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As a specific social phenomenon, the study of law requires an integral
approach, which entails the study of law as a social reality in two ways: inter-
nallyi.e. substantively (studying the substance, the content of law), and exter-
nally i.e. structurally (studying the constitutive elements of the legal norm).
As the value aspect of the law is reserved for the philosophy of law, the law
as anormative order subjected to the state has a monopoly of coercion, thus
creating an additional opportunity for the sociological method to analyze the
normative nature of law; being a form of social control by the state, law will
be analyzed as a spiritual, normatively framed phenomenon. The sociological
analysis looks at law as the relationship between the state and law, where
the law is partly related to the state and its mechanisms of coercion through
legal norms. The analysis of law in this narrower sense observes legal norms
as a means of forced settlement of conflicts in pre-normative legal relations
to achieve the essential interests and goals of ruling groups. Values and goals
highlighted in legal norms are protected by coercion; legal actions that are
favorable to the ruling group are designated as obligations and powers, and
those that are not favorable are designated as misdemeanors or sanctions in
case of non-fulfillment of obligations (Viskovi¢, 1981: 162-163).

In this context, we may examine some of the foundations of the theoretical-
methodological platform about legal phenomena emphasizing the importance
of social factors in the creation and application of legal norms. To shed more
light on the social aspect of the law, Prof. Dorde Tasi¢ looked critically at the
sociological positivism of Léon Duguit, which paved the way for disclosing the
truth in legal theory. In this sense, sociological positivism leads to a reaction
that results in idealism; such reaction which could only deepen positivism,
which was preceded by rationalism; and positivism was more elastic and
moderate than rationalism, but without changing its foundations, object, and
methods of analyzing society and law. It focused on man as a social being (a
member of society). In this regard, state bodies are not there to operate as
they wish but to achieve certain social goals, by abiding by the Constitution
and social law (Tasi¢, 1928: 433).

If we carefully analyze Duguit’s position, i.e. the view that any man, as a
citizen, could refuse to obey the law passed by the state if he did not want
to, referring to social law. However, according to Duguit, as every person
is aware of the relationship between the values of the hierarchy in society,
there is an imperative need for the work of public services in the society-
state. Therefore, Duguit only theoretically approves of the citizens’ to resist
the state government. As social life does not tolerate anarchy, resistance
is allowed only to the extent where social peace is undisturbed. Based the
above, Prof. Porde Tasi¢ concludes that Duguit’s notion of social law, as well
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as normative awareness, is imbued with the idea of order. However, as order
cannot be maintained only via awareness and moral factors, it recognizes
force as a necessary element for enforcing rights and establishing social
peace (Tasi¢, 1928: 435).

“Law cannot be explained in any way if a man is not understood as a being
who has social awareness and is thus subject to social discipline. Only a
socially aware being can distinguish law from force, and from other social
norms and regulations, such as moral ones (Tasi¢, 1928: 435). The state is,
therefore, designated as the creator of law (positive law), while state bod-
ies are there to perform social tasks. However, being determined as logical
legality only by the current interests of the ruling group, state (positive)
law is not the best law. Duguit points out that the state has only one goal:
to establish the legal order of the state (state law). This kind of law ignores
natural law, which must not be excluded in the process of creating laws; one
can speak of human law only if natural law is present in positive law, i.e. the
law that serves not only the state but all people. Therefore, the sociological
analysis points out that the creation of positive law requires the participa-
tion of the norms of natural law because only such law will be based on a
rational conception of the authority of the mind, and not the authority of
force (sanctions). Combining all three elements of law calls for an integrated
approach because we see the law as “a system of state and social norms by
which the most important and conflicting interpersonal relations are forc-
ibly directed to achieve peace, security, justice and other dominant values”
(Viskovi¢, 2001: 117).

“As for sociologists, supporters of collective consciousness would like to
give precedence to the idea of peace because to preserve the dominance of
solidarity (which they regard above all) in the society governed by the idea
of differentiation and growing social entanglements, it is necessary to give
special importance to the will for peace, agreement, compromise, and mutual
concessions” (Tasi¢, 2002: 80). Therefore, in the hermeneutics of law, it is not
possible to leave out social factors as essential elements of interpretation;
namely, “giving importance to social factors is necessary because the law is
created to achieve appropriate effects through its application, to regulate and
stabilize social relations appropriately” (Stankovi¢, 1998: 3). If a clear distinc-
tion were made between law in the narrower and broader sense, the conclu-
sion would be that state law is strictly formalized and precisely determined,
while social law is based on the idea of social solidarity and integration but
also social conflict, i.e. on a non-unified interpretation. In this context, when
analyzing Durkheim’s idea, society is defined as a “hearthstone of ideals” that
guarantees spiritual life, because society is not a body organized according
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to the model of an organism and its vital functions, as he says: “In that body
lives one soul; it is a set of collective ideals” (Tasi¢, 1927/1928: 144).

Finally Tasic concludes thatideals do not escape natural explanation, but are
viewed like all social phenomena because ideals also originated in nature
and from nature. Society in this sense, as Durkheim states, should be under-
stood as a sui generis concept because it has the power to produce ideals
for individuals, imposes its coercion, and puts itself in the role of a legisla-
tor who demands respect and obedience, and as a such society can also be
understood as a lofty moral personality and collective will. Analyzing this
point of view of Durkheim “postulates human society” as Kant postulates
God (Tasi¢, 1927/1928: 145).

While Tasi¢ believes that collective consciousness, a social reality that
acquires the contours of a supreme moral personality and collective con-
sciousness as such, does not exist, Duguit sees it more objectively and figures
with public services, which is a far more positivist position than the one that
advocates the notion of a sovereign collective personality of social reality.

Finally, Kant does not start from the nature of man, but from freedom itself.
Kant believes that “freedom is not given, but determined” by law, while Kant
sees law itself as a set of laws for which external legislation is possible. Kant
distinguishes between external and internal legislation. With a hermeneutic
approach, Kant separates legality - external legislation (members of a state
are kept in the community), from morality - internal (ineligible characters
of people).

2. The Role of the Sociological Method in Legal Interpretation

As there is dissonance between normative and actual, thatis, ideal and real,
to detect such differences that cause such dissonance, sociological method
is required that detects the norm as a social reality, where the legal norm
is an ideal scenario, thus, it is necessary for the legal method to participate
in the procedure of research. By detecting differences between the actual
social reality and the law determined by legal dogma, a task is given to the
sociological method to determine where these differences are coming from.

As an empirical method, sociological method explores human legal con-
sciousness when considering written as well as unwritten law. Differences
between social reality and written law, as the task of a sociological method
is notvery difficult since it is easy to see the difference between written law
and the law presented in social reality. It is much more difficult to spot the
difference between unwritten law and the law existing in human mind, that
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is, common law. In this case there is a common rule everybody knows and
keeps in mind, but still people behave contrary to what they know and what
they have in their mind as unwritten norm. Sociological method sees the dif-
ference existing as valid (written) and actually valid, that is, the one that is
applied. Procedures followed by the sociological method in research of the
law are not significantly different from general procedures of sociological
research - they are simply the application of general procedures to the law
(Susnji¢, 1973: 307-319). If the sociological method would be excluded from
the procedure of law interpretation, the law would be observed as abso-
lutely ideal concept existing outside of space and time, independent, with-
out its beginning and the end, without the cause of occurrence, without the
purpose of existence and in this sense, without significance. However, the
sociological method cannot provide answers to all questions, such as the
content of legal norm and the issue of normative elements comprising the
norm, thus the normative method always precedes the sociological method
hence the sociological method defines its domain of study in a more precise
manner. After the norm becomes known, its link to the society is examined,
thatis, realistic factors of norm’s content, which is the subject of sociological
research. When the legal method learns the content of the legal norm, the
sociological method explores why the content of a legal form is as it is, spe-
cifically, how is it reflected on the social cohesion. Legal norm has its role in
the social function, in the accomplishment of a certain social goal, and this
speaks of the social impact to the content of the norm, and the norm to the
society. This relation is explored by the sociological method, and which social
factors formed the content of the legal norm, and how the norm impacts
the society considering full social situation regulated by the law, and then,
investigating what are the dominant social interests applied by the law, in an
effort to reach the actual meaning of the legal norm. In this sense, the law is
a “system of state and social norms that forcefully direct the mostimportant
and the most conflicting human interactions to accomplish peace, security,
justice and other socially dominant values” (Viskovi¢, 2001: 117). Therefore,
the structure of a legal norm will not be defined by a logical design, but the
necessity, relationship between the powers, goals of the society. Social rela-
tionship formed by norms becomes, therefore, a positive law including all
aforementioned substrates of social cohesion.

The law that has an a priori character, to get the positive legal affirmation,
must pass a posterior filter of justice thus getting its positive legal material-
ization. In this way, the law becomes matter and ceases being a theory since
its concretization replaces abstract, imagination is replaced by realization
through case law, enabling the law to prove and show it’s a posterior nature
using empirical statement of case law.
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The process of detecting true meaning of legal norm is the procedure in
which the interpreter cannot be free in adopting final decision because if
we use the example of judicial regulation, the judge will not be essentially
different from any individual, but, his action will be backed by the factual
monopoly of enforcement, that is, the state. The judge, in this sense, as any
other citizen, has its own view of things when it comes to the interest of the
law to protect. However, the procedure of interpretation and application of
the law by legal practitioners (judges) starts with the process of collecting
and processing facts, followed by classification and determination of the
same with the goal of reaching the final decision. After fact processing that
is implemented through the process of court expertise, the process of con-
necting facts follows that is performed based on the estimate of significance
of facts for the given case to be resolved. Connecting and assessment, as well
as interpretation of facts can only be done using the method of sociological
conclusion drawing used by judges in decision making. Each judge certainly
knows or feels to what extent relevant experience is important to adopt a
court decision (Riithers, 1999: 377), in order to finalize court proceedings.
Since the criteria of interpretation is within the mind of the interpreter, as
Hasemer considered (Riithers, 2009: 253-283), even in routine cases, the
judge must be careful in adopting decisions and must be aware decisions
made will impact human destiny. Decision of the court therefore cannot be
free; it is necessary to establish method in this freedom to avoid arbitrari-
ness. The judge, as an interpreter, is obligated to consider all circumstances
of the given social atmosphere and stick to the opinion of the creator of legal
norm during its creation, as pointed out by A. Boeckh, constant research of
author’s words is necessary (Boeckh, 1977: 11). True meaning of legal norm
must, therefore, be limited with given language and logical interpretation,
so the judge, before adopting the final decision, acts within certain limits. In
case the judge considers that the law does not protect the interest it should
protect, the judge is obligated never to cross the limits set through his arbi-
trary opinion. Only in case when the decision is adopted with just cause and
with sufficient purpose, we may speak of justice that is aligned with current
value dynamics of the system of a society that is adequately harmonized with
the dynamics of legal interpretation.

The task of the sociological method is to find out how much normative law
is more socially accurate, how much legal norms are present in society. It is
a method that deals with the observation and research of real phenomena,
which is, among other things, human behavior and its related actions among
people, i.e. the relationship of human reactions to the presented model of
behavior through the norm. When comparing what is stated as a model (rule)
of behavior in the legal norm, and the legal awareness of the person about
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that stated rule, one comes to a very common situation, which is the exis-
tence of inconsistencies between what should be (rights and obligations in
legal norm) and what is (legal consciousness of a person, i.e. how a person
reasons and accepts what is presented to him as a model or rule of conduct).
Thus, there is a discrepancy between the normative and the real, that is, the
ideal and the real. In order to reveal those differences that cause disharmony,
the participation of the sociological method is necessary, which reveals the
norm as a social reality, where the legal norm is at the same time an ideal
phenomenon, and it is necessary that the legal method also participates in
the research process.

3. Hermeneutics of the correspondence of the Sociological Method
and the Normative Method in the process of interpreting the legal
norm

The legal norm is recognized as a factual element of law, but so it is not the
most important from a more moderate sociological point of view. The exis-
tence of alegal norm is affirmed by its materialization in the form of actions
through practice, but not as assertions in the abstract sense through theory.
Both in the interpretation within the framework of legal theory, i.e. herme-
neutics, and in the interpretation within the framework of legal practice, the
importance of the sociological method in the interpretation of the legal norm
is exceptional because it enables a better, more precise, clearer and more
thorough understanding of the law and the meaning of the legal norm, as
well as a more effective influence on society, and more effective application
in society (state). Even though it is present in different areas of legal inter-
pretation, the application of social method differs in the area of discover-
ing the law and in the area of legal method. The area of discovering the law
demands a two-fold role of the sociological method, thus, for the detection
of certain social side of the law it shall be applied individually, while in the
legal method it can be used as auxiliary method with the normative one or
any other method in the procedure of creating and applying law, when it is
complementary jointed with other methods).

Process of creating and preparing the law are a matter of case law that “may
be studied from different aspects, for example, when exploring the impact
of different social factors to decision making of judges, when we question
how a sociological expertise (knowledge sociology provides on the society)
impacts application of the law, when we explore the place of judiciary within
the system of division of power, when we explore social features within the
judicial class and its impact to decision making, when, from a subjective,
actually social - psychological position, we direct our attention to other par-
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ticipants in the judicial procedure (parties in litigation, victims of a crime,
perpetrators, jurors, plaintiffs, defendants) etc.” (Bovan, 2014: 117). It is
necessary for the court proceedings, as well as sociology of law, to apply
knowledge that has been gained by applying sociological method, since this
enables detection of social, psychological, cultural and natural factors that
impact the procedure of creation and application of law. In this sense, it can
be said that “sociology of law is a special sociology that explores the inter-
action between the society and the law”. Sociology of law is pretty abstract
and undefined, imprecise to say the least. In literature we can find it in dif-
ferent variations, thus, for example, it is said that the sociology of law stud-
ies social side of the law, the law as a social concept, social basis of the law,
impact of the society to the law, etc.” (Bovan, 2004: 109-120). The procedure
of creating a legal norm, that is, creating positive law implies application of
tradition and natural law since the natural law is universal, timeless, ever-
present, immanent, for all humans and knows no limitations in territorial,
racial, religious sense. Natural law, therefore, knows no classes since it is
super-national, super-positive, original and it serves justice and mankind,
not injustice and autocracy.

Finally, it is important to point out that the positive law ideologically always
relies on the natural law to be considered a law beneficial for a country, that
is, a society. It can be said that the law is nothing else than justified reason
for people to act, that is, the society to react to authoritarian rules branded
as legal norms. Social interactions are therefore consequence of authoritarian
character of rules presented in legal norms. With this, one should stipulate
necessity of existence of reason (rules - legal norms) otherwise the social
life would be in defect (Coleman, Himma, Shapiro, 2004: 15).

In this context, legal norms must be aligned with social changes regardless
of whether they are a result of evolution or revolution. In addition to legal
norms, moral norms are also subjected to certain level of transformation
(Perovi¢, 1975: 163), since moral norms essentially follow the variability of
social cohesion set in time and space since the “time and space are most obvi-
ous concepts; thus, they are never disputed” (Luki¢, 1992: 54). Space (place)
and time are, as Kant points out, a priori concepts without which it is impos-
sible to deliberate on the world, since the time is a measure of duration, exis-
tence of things, phenomena and the world. In this concept, the procedure of
creating legal norms, that is, creating positive law implies the application of
tradition and natural law since the natural law in universal.

Therefore, the natural law does not recognize classes since it is super-national,
super-positive, original and it serves justice and mankind, not injustice and
autocracy. Finally, it is important to point out that the positive law ideologi-
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cally always relies on the natural law to be considered a law beneficial for a
country, thatis, a society. In this sense Tasi¢ points out: “Regarding positive
law, whatever type it is, it cannot be imagined without social discipline and
will, where both are understood as complex and variable concepts. There
is a special form of discipline or peaceful will, which means to know how to
compromise your own interests and benefits or know how to be tolerant to
the opinion of others, in general interest and in the interest of a new legal
order. AAA of ideals... This is true idealism” (Tasi¢, 2002: 81). Also, Tasi¢
states: “Compromise understood in such a way bears the characteristics of
solidarity that, after mitigating the strict character of the demand, paves the
way for a more solid solidarity” (Tasi¢, 2002: 81). The best example of the
law as social phenomenon is the positive law as purely social creation since
it is applied among people (society), it exists within the minds of men and
regulates their behavior. Therefore, the law cannot be observed only as a
normative, or ideal notion that exists on its own and only for its own benefit
since the law exists among the people, in their minds, and for the people. The
example of creating legal norm, when the creator of legal norm must consider
the factitis part of the society, part of certain social culture, part of current
law, thus the law continues on the creator in positive or negative sense in the
process of norm creation, it is clear to what extent and in what way the law
is connected to the society. This is the reason why studying law demands the
application of not only normative, but also the sociological method.

As such, sociological method in law has been created based on two completely
different perspectives on the society, with, on one hand, we have consensual
sociological theories - in which the society is based on and maintained on
the basis of organic solidarity or interest - agreement on values (consensus)
among people, while on the other side we have conflicting sociological theo-
ries in which it is proven that the society is based and maintained by forced
regulation of interest and value conflicts among the members of unequal
ruling and non-ruling social classes and layers (Jogan, 1978). Since the sub-
ject of research always determines the methods of research (Viskovic¢, 1980:
3), studying law entails all theoretical settings and technical procedures
enabling cognition, as well as practical processing of specific and necessary
subject of experience of legal scholars (Viskovi¢, ibid.).

Considering the social side of the law, sociological analysis of the law in
theory and in practice applies the sociological method in get results as pre-
cise as possible. Sociological method may, therefore, in studying law, find
its application in legal theory - science, and in legal practice - operation of
judiciary. In both cases it explores the sociological context of the law, where
in first case this is done in an abstract, and in the second case in a specific,
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empirical manner. The term “sociological method” is just a common name
for a larger number of different theories on the composition and dynamics
of social phenomena that are serves a hypothesis for further learning and
practical processing of social phenomena in general and separate legal con-
cepts, where there is also a difference between sociological procedures and
exploration methods (Gilli, 1974). Sociology, therefore, cannot study the law
using only one method, here we are talking about the application of a large
number of different methods to fully investigate the complex, dynamic and
variable social essence of the law, based on cause and effect. This is why
sociological method is included in the group of cause-and-effect methods
that empirically study the law determining causal and also non-causal rules
(functional, developmental, etc.) of the law as concepts that cause action
(Luki¢, 1965: 35). “Since the goal of science is acquiring knowledge, the sci-
entific method is an element internal structure of science that shows us how
is the knowledge reached, that is, how scientific activity is developed and
performed” (Bovan, 2014: 18). Finally, the method includes elements that are
of significant importance for acquiring new knowledge in science, as well as
verification of acquired knowledge.

“The structure of the scientific method includes three elements: theoretical,
technical and logical. A method is very often equalized with one of stated ele-
ments in literature. Most frequently, the method is aligned with its technical
element when the method entails only different techniques of collecting and
processing data (these techniques are mostly called scientific method in a
narrow sense)” (Gilli, 1974). These are the tools that may be used to learn a
subject, thatis, specified procedures, as well as assets used to detect features
of the subject that is the goal of scientific research (Luki¢, 1975: 47-48). A
good portion of modern legal theory opposes separation of any method that
is applied in research of legal and other social phenomena. In this manner,
sociological and normative method are connected and are mutually comple-
mentary and presupposed, even though essentially they are different since
one of them is realistic and the other one idealistic, still, they are complemen-
tary and share the same function. This is quite justified and understandable
since the law is an ideal and realistic notion that exists to achieve certain
social goals. Since the normative method is unable to study law as isolated
spiritual creation, outside of time and space, it must consider social elements
of the law in addition to its normative structure. The normative method fails
to scientifically explain the law and the interaction between the law and the
society in full, so the role of the legal method is more of a descriptive nature
with the ability to merely describe the law. The essence is reached only with
complementary action of the sociological method, since it is necessary to
detect social causes of occurrence of the law, and then determine the role
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of the law in society and vice-versa. The only successful method for this is
the sociological method that will be applied when the law is observed is a
narrower sense (sum of legal norms). Sociological method shall, therefore,
endeavor to determine the law as a norm that occurs under the impact of
a number of social phenomena. The sociological method deals with issues
related to social powers impacting creation of certain legal norms and their
interpretation as normatively arranged interests represented by dominant
social groups. As the normative method fails to provide answers to questions
related to social causes leading to creation, interpretation and application
of legal norms as formal social will, it is necessary to apply complementary
joint action of sociological method in the procedure of legal interpretation).

Among others, the interpretation of the law cannot be envisaged without
the application of normative and sociological method that must be mutually
complemented and presupposed.
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